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What is Offensive? 

 Determine whether an environment 
is hostile or offensive by looking at 
all of the circumstances through 
the eyes of a “reasonable person.” 
Check: 

 Frequency of harassment; 

 Severity of harassment; 

 Whether it was physically threatening or 
humiliating; 

 Whether it was offensive utterances; 

 Whether it  interfered with employee’s work. 
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Employer Liability 

 If a co-worker is the harasser, then 
the employer is obligated to take 
immediate and appropriate action 
when it knew or should have 
known of the harassment. 

 The same standard applies to 
harassment by a non-employee 
third party. The employer must 
take prompt and appropriate action 
to stop the harassment. 
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Employer Liability 
Continued 

 For Quid Pro Quo harassment, 

    the employer is always liable when 

the alleged harasser is a 

supervisor or manager. 

 For Hostile Environment 

harassment, the employer is 

always liable for harassment by 

supervisors/managers unless…… 
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Employer Liability 
continued 

 The employer can prove : 

 It exercised reasonable care to 

prevent and correct any harassing 

behavior, and that 

 The employee unreasonably failed 

to take advantage of any 

preventive or corrective 

opportunities provided by the 

employer or otherwise avoid harm. 
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Prevent & Correct 
Harassment 

 Employers should establish, 

distribute to all employees and 

enforce a policy prohibiting 

harassment and setting out a 

procedure for making complaints. 

 The policy should make it clear the 

employer will not tolerate sexual 

harassment. 
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Elements of a Complaint 
Procedure 

 Prohibition Against Harassment 

 Protection Against Retaliation 

 Effective Complaint Process 

 Confidentiality 

 Effective Investigative Process 

 Assurance of Immediate and 

Appropriate Corrective Action 
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Other Preventive & 
Corrective Measures 
 Instruct supervisors to report or 

address all complaints of 
harassment; 

 Correct harassment regardless of 
whether an official complaint is 
filed; 

 Periodic training of staff, 
supervisors and managers to 
ensure understanding of their 
rights and responsibilities; 
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Employee’s Duty to 
Exercise Reasonable 
Care 
 Employees have a duty to utilize the mechanisms 

the employer has established to prevent and 

correct sexual harassment. 

 Legitimate reasons not to file an internal 

complaint include: 

 Risk of Retaliation 

 Obstacles to Complaints 

 Perception that Complaint Process Is Ineffective. 

 Other Efforts to Avoid Harm 


